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‘To Whom It May Concem:

Our law firm represents the respondents Protect Colorado Jobs, Jolm Bery, and Cuat
Cerveny (collsctively “PCJ”) in the matter under review ("MUR™) referenced above. The MUR
is in xesponse to & complaint filed Angust 7, 2008 (the “Complaint™), by Mike Coffinan
(“Coffinan”). We respectfully request that the Complsint be dismissed and that the FEC decline
to pursue en further action aginst the respondents.

The basis for the Complaint seems to be the improper use of corporate finds to pay for an
edncational mail piece sent to voters in the 6* Congressional District of Calorado. Coffman does
not meke any specific allegations, but the recital of facts focuses on the use of corporate finds
used to pay for the mailing sent in July, 2008,

The FEC prohibits contributions and expenditures according to 11 CFR. § 114.2.
Specificelly, 11 CP.R. § 114.2(b) prokibits corporations from:

¢ Making expenditures as defined in 11 C.FR. part 100, subpart D;'

. Making expenditures with respect to a Federal election for commmunications to
thoss outside the restricted class that expressly advocate the election or defeat of

111 CFR § 11420200
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mwmmwws)ummmmmw
political party;" and

. Making payments for an electioneering communication to those outside the
restricted class unless parmissihle under 11 CF.R. § 114.10 ar 114.152

PCJ did not maks any corporats expenditures in violation of any of these provisions.

‘The Complaint fiils to demonsteate that PCY made an expenditure under 11 C.F.R. part
100, subpart D. The mail plecs did not constitute “express advocacy,” therefore, it is not
considered an expanditure.

An “expenditure™ under 11 CF.R. part 100, subpart D includes:
. “Payments, gifts or other things of value,™ or

*  A“purchess, pryment, distiibution, loan, advance, deposit, or gift of money or
z&gd&mﬂnhwmhhmdmﬁ;mm

mmﬁwmmmwmu&wwwmwm
impermissibly broad definition. Consequently, in Buckiey v. Valeo® the Court stated “‘we construs
‘expenditure’ ... to reach only finds used for commumications that expressly advocate the
eleotion or deféat of a clearly identified candidate.™ Coniseqiently, hié teil piece mnst bs
analyzed to determine if it constituted express advocacy.

111 CRR. § 11420)2)(E),
1 11 CPR § 11430)0).
¢11 CFR. § 100.110(s).
%11 CFR. §100.111(a).
$424 U8, 1 (1976).
? Buckiny v, Valso, 424 U.S. 1, 80 (1976).
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“Expressly advoosting™ is defined in 11 C.F.R. § 100.22. To be considered express
advocacy, a communication mmust either (1) use phrases such as “vots for the President,” “re-elect
your Congressman,” “suppart the Democeytic nomines,” or “Smith for Congress,™ or, (2) the
communicstion takent as & whole, with limited refecence to external events, could only be
ww-mmummﬂumuwm
candidste.

The regulation is based on the clear dictate of the U.S, Suprems Cowt in Buckiey v.
Valso." In addition, only the first part of the regulatios has been affirmed by the U.S. Supreme
Couxt. Multiple fiaderal courts have required a bright-line rule that focuses on words of express
advocacy, rather than elastio, context based standards.™ The Tenth Circuit Court hes not riled on
directly 11 CF.R. § 100.22(b), butin Citizens for Responrible Govt State Political Action
Comittse . Davidson the Court stated “communications that do not contain express words
advocating the election or defeat of a particular candidate are deemed issus advocacy.2

The Complaint fyils to demonstrate that the mail piece (attached to the Complaint as
“Bxhibit A™) expressly advocated the suppart or defest of & candidate. The mail pieos does not
include any phxases of express advocacy. In addition, the mail plece did not mention any future
election and did not mantion Coffinan’s candidacy. In contrast, the piece specifically employs &
call-to-action for the recipient to “Call Mike Coffinan and agk him to stop increasing his office
budgets, comply with immigration laws, and sdopt strict office protocols to prevent political
influence ™3 A teasonahls person could conslude that, on its face, this mail plece encouraged
sotion not related to the election or defest of Coffinan.

* 11 CFR § 10022(s).
? 11 CFR § 10022(b).
® See Bucklzy w. Valeo, 424 U.S. at 44, f. 52.

U 8o, 0., Faucher v. Fad Election Comm'n, 928 F.24 268, 470-1 (let Ciz. 1991); Fed.
Elaction Comm'n v. Cent. Long lsland Tex Reform Imnediataly Comm., 616 F.24 45, 53 (2nd
Cir. 1980) (en banc); Fed, Blection Cowam'n v. Clristian Action Network Inc., 110 F.3d 1049,
1051 (#th Ciz. 1997); Chamber of Conumeros v. Moars, 288 F.3d 186, 193 (Sth Ciz. 2002); Jowa
Right to Lifs Cowom., Inc., v. Williams, 187 F.3d 963, 969 (8* Ciz. 1999); Cirisens for
Responsible Gov't Stats Political Action Comm. v. Davidson, 236 F3d. 1174, 1187 (10° Cir.

B Citisers for Responsible Gov's Stats Political Action Comm. v. Davidson, 236 P34, st 1187.
B Complaint Bxhibit A. :
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'While cozporations are generally barred from paying for electionsering communications,
the mail plece sent by PCJ was not an electioneering commmumioation and, consequently, did not
violate FEC regulations.

The FBC defines an “electionsering communication™ in 11 CF.R. § 100.29, The fixst and
most important yequiremant is that it is & “broadcast, cabls, or satellite commmumnication.”"* These
communijcations are limited to thase that are “publicly distributed by & televislon station, radio
station, cable television system, or satellite system."

PCJ distributed its mail piecs vis the U.8. Postal system. It did not distribute anything
through television station, zadio station, cabls television system, or satellits gystem.
Consequantly, the mail piecs is not considered an elsctioneering commmumication and the
mewmmm‘mm does not apply in this

In conclusion, PCJ has not viclated any election laws or FEC regulations, as claimed by
Coffinsn. PCJ asks that the FEC dismiss the Complaint immediately.

Please feel fres to contact me if you have any questions. I can be reached by email at
maicolsia@hecketaffpnssicr.com or by telephons at (303) 534-4317. Thauk you again for your
time.

Vezy truly yours,
HACKSTAFF GESSLER LLC
Maxio D. Nicolsis, I

MDN:

H11 CPR. § 100.29).

811 CRR. § 100.29().
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